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This matter having been opened to the Court by Matthew J. Platkin, Attorney 

General of New Jersey, Robert J. McGuire, Deputy Attorney General, appearing on 

behalf of Defendants, Governor Philip D. Murphy and New Jersey Health 

Commissioner Dr. Kaitlan Baston, and the Court having considered the matter and 

for good cause shown;

IT IS on this _____ day of _________, 2024 

ORDERED that Plaintiffs’ application for injunctive relief is DENIED; and it 

is further

ORDERED that Defendants’ cross-notion to dismiss Plaintiffs’ Verified 

Complaint is granted; and it is further

ORDERED that Plaintiffs’ Verified Complaint is dismissed with prejudice; 

and it is further

ORDERED that a copy of this Order shall be forwarded to all counsel within 

7 days of receipt hereof.

_____________________________________
                         Hon. Patrick J. Bartels, P.J.Ch.

___ Opposed

___ Unopposed
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CIVIL ACTION 
 

 
CERTIFICATION OF  

ROBERT J. McGUIRE,  
DEPUTY ATTORNEY GENERAL 

 
 

Robert J. McGuire, of full age, hereby certifies as follows: 

1. I am employed as a Deputy Attorney General by the State of New 

Jersey, Department of Law and Public Safety.  I am Assistant Section Chief of the 

Appellate Section of the Division of Law, which provides legal representation to the 
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State of New Jersey and its entities and employees.  I am assigned to represent 

Governor Philip D. Murphy and New Jersey Health Commissioner Dr. Kaitlan 

Baston in the above-captioned matter. 

2. I make this certification in support of Defendants’ cross-motion to 

dismiss, pursuant to Rule 4:6-2(e).  

3. Attached to this certification as Exhibit A is a true and accurate copy of 

the Floor Statement to S. 1926 (P.L. 2005, c. 383) (Sen. Adler), which can be 

accessed publicly on the Legislature’s website. 

4. Attached to this certification as Exhibit B is a true and accurate copy 

the written testimony provided for and against the passage of S. 1493 (2024), which 

is publicly available from the New Jersey Senate Health, Human Services and Senior 

Citizens Committee. 

5. Attached to this certification as Exhibit C is a true and accurate copy of 

the Spectrum Gaming Group Report (Nov. 3, 2021), which was submitted to the 

Senate Health, Human Services and Senior Citizens Committee. 
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I certify that the foregoing statements made by me are true.  I am aware that 

if any of the foregoing statements made by me are willfully false, I am subject to 

punishment.  

 
 
  s/ Robert J. McGuire        
Robert J. McGuire 
Deputy Attorney General 
 

 
 

DATE: April 29, 2024 
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PLEASE TAKE NOTICE that on May 13, 2024, or as soon thereafter as 

counsel may be heard, the undersigned, attorney for Defendants Governor Philid D. 

Murphy and Commissioner Kaitlan Baston, M.D., will apply to the Chancellor of 
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PRELIMINARY STATEMENT 

How best to protect nonsmokers from tobacco smoke in public places and at 

work is a question of public policy that policymakers in New Jersey and around the 

country have continued to debate in the decades since the health risks posed by 

second-hand smoke were no longer debatable.  The New Jersey Legislature has 

enacted more than a dozen laws on the topic since the 1980s, with legislators 

incrementally adjusting the protections for nonsmokers since that time.  None of 

those laws is more significant than the Smoke-Free Air Act, which has prohibited 

smoking in most indoor public places and workplaces since its enactment in 2006.  

But legislators have continued to amend and debate additional changes to the law in 

more recent years, including by considering whether to eliminate or amend a 

provision of the Smoke-Free Air Act, N.J.S.A. 26:3D-59(e), which allows smoking 

in certain areas of casinos.  That legislative debate remains active to this day. 

The ongoing, robust public debate is precisely the right mechanism to weigh 

the competing arguments about public health and economics that are implicated by 

N.J.S.A. 26:3D-59(e).  The ultimate policy choice belongs to our elected 

representatives, who are entrusted to make policy decisions and who are accountable 

to the citizenry for the choices that they make.  And while Governor Murphy has 

consistently and repeatedly stated that he would sign a bill prohibiting indoor 

smoking in casinos should it reach his desk, the policy choices that have been made 
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by our elected representatives to date are reflected in current law:  the Smoke-Free 

Air Act and its array of exceptions, including the casino provision in Section 3D-

59(e).   

Plaintiffs—organizations representing a subset of casino workers—seek to 

upend the status quo and terminate the ongoing legislative debate by converting a 

policy question into a constitutional one.  Advancing several remarkably novel 

constitutional theories, they maintain that N.J.S.A. 26:3D-59(e) is invalid and that 

the Legislature actually has been obligated all along to prohibit smoking in casinos.  

And they ask this Court to preliminarily and permanently enjoin, on an emergent 

basis, a state statute that has remained in effect for over 18 years.   

Plaintiffs have the right to disagree with the law as it currently stands. But 

they do not have the right to a judicial order short-circuiting the usual democratic 

process.  Accordingly, this Court should deny Plaintiffs’ pending motion for 

injunctive relief for multiple independent reasons.   

First, as to Plaintiffs’ request for a preliminary injunction, such relief is not 

the appropriate mechanism to challenge a statute that has been on the books for over 

18 years.  The primary purpose of a preliminary injunction is to preserve the status 

quo while the parties can more fully litigate and develop a record on the merits of 

the constitutional claims.  So where a movant has long delayed seeking relief—such 
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that the status quo now favors maintenance of the law—courts regularly deny such 

applications.  That applies here.   

Second, Plaintiffs cannot establish their right to any relief—preliminary or 

permanent—because their submissions fail to demonstrate that Section 3D-59(e) 

violates the New Jersey Constitution.  As laid out below, Plaintiffs’ contentions—

that the statutory section at issue (1) constitutes impermissible special legislation or 

(2) violates the Constitution’s guarantees of equal protection or (3) violates a 

purported constitutional right to safety—are contrary to well-established law.  

Whatever the strength of Plaintiffs’ policy arguments in favor of legislation banning 

smoking in casinos, they do not raise a substantial constitutional claim warranting 

redress in our courts.  Because Plaintiffs’ arguments do not have merit, this Court 

should also dismiss them as a matter of law. 

Third, the balance of the equities and public interest do not favor Plaintiffs, 

who move on an emergent and summary basis to set aside a longstanding regulatory 

regime.  Granting such relief would disrupt the well-settled status quo; likely affect 

the businesses and livelihoods of third-parties, including the casinos, their 

management, and the many casino workers who disagree with Plaintiffs’ position; 

and potentially bring about economic consequences that the Legislature sought to 

avoid when it enacted the Smoke-Free Air Act. 
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Beyond these flaws in their motion, Plaintiffs effectively seek a final 

disposition of this matter in their favor on a summary basis through their requests 

for a declaratory judgment and a permanent injunction.  Granting such relief at this 

juncture would be procedurally improper.  Instead, because Plaintiffs’ claims have 

no chance of success as a matter of law, the only immediate relief that should be 

granted is the dismissal of Plaintiffs’ complaint.    

For these reasons, this Court should deny Plaintiffs’ request for injunctive 

relief and grant Defendants’ cross-motion to dismiss Plaintiffs’ complaint. 

STATEMENT OF FACTS 

C. Background 

That tobacco smoke poses risks to human health is indisputable.  The causal 

link between smoking and disease in active smokers has been recognized by federal 

health authorities for at least six decades.  See C. Everett Koop, Surgeon General, 

Preface to the Health Consequences of Involuntary Smoking: A Report of the 

Surgeon General ix (1986) (“1986 Surgeon General Report”), 

https://stacks.cdc.gov/view/cdc/20799/cdc_20799_DS1.pdf (“By 1964, . . . a 

substantial body of evidence had accumulated upon which a judgment could be made 

that smoking was a cause of disease in active smokers”).  And by the 1980s, federal 

authorities acknowledged that second-hand smoking is itself a clear cause of chronic 

disease in nonsmokers.  See ibid. (“It is now clear that disease risk due to the 
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inhalation of tobacco smoke is not limited to the individual who is smoking, but can 

extend to those who inhale tobacco smoke emitted into the air.”). 

New Jersey has deployed a vast array of strategies to address the health risks 

of tobacco smoking.  For example, the State prohibits tobacco sales to young people 

and in 2017 increased the minimum age to 21.  See P.L.2017, c.118 (raising the 

minimum age for purchase and sale of tobacco products and electronic smoking 

devices from 19 to 21); see also Dorie E. Apollonio & Stanton A. Glantz, Minimum 

Ages of Legal Access for Tobacco in the United States From 1863 to 2015, 106 Am. 

J. Pub. Health 1200, 1201 (2016) (noting that the State in 1883 set the minimum age 

of legal access at 16 years).  Sales of tobacco products to individuals of legal age are 

regulated and taxed, in part to deter smoking.  See N.J.S.A. 54:40A-1 et seq. 

(Cigarette Tax Act with supplements); N.J.S.A. 54:40B-1 et seq. (Tobacco and 

Vapor Products Act).  And the State funds public education on the health risks of 

smoking and resources for smokers who want to quit.  See, e.g., N.J. Dep’t of Health, 

Office of Tobacco Control & Prevention, https://www.nj.gov/health/fhs/tobacco 

(last visited Apr. 25, 2024); New Jersey Quitline, https://www.njquitline.org (last 

visited Apr. 25, 2024).  These efforts to reduce smoking in New Jersey broadly 

benefits non-smokers, who are less likely to be exposed to second-hand smoke as a 

result.  
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Most relevant here, New Jersey has gradually emerged as a national leader in 

restricting smoking in public places, which has significantly reduced nonsmokers’ 

involuntary exposure to tobacco smoke.  The remainder of this section addresses 

New Jersey’s place-based restrictions on smoking in the 1980s and 1990s; the 

Smoke-Free Air Act of 2006; and more recent policy developments and legislative 

deliberations. 

1. Restrictions on Smoking in Public Places in the 1980s and 
1990s 

States legislatures first began restricting smoking in public places as a means 

of protecting the health of nonsmokers in the 1970s, reflecting emerging concerns 

about second-hand smoke.  See 1986 Surgeon General Report at 267.  New Jersey 

joined them in 1981.  Citing a “conflict between the right of the smoker to smoke 

and the right of the nonsmoker to breathe clean air,” the Legislature passed a trio of 

laws identifying specific locations in which “the right of the nonsmoker to breathe 

clean air should supersede the right of the smoker to smoke.”  See P.L.1981, c.318 

(codified at N.J.S.A. 26:3D-1 to -6; repealed 2006); P.L.1981, c.319 (codified at 

N.J.S.A. 26:3D-7 to -14; repealed 2006); P.L.1981, c.320 (codified at N.J.S.A. 

26:3D-15 to -22; repealed 2006).  With that, the Legislature prohibited smoking 

tobacco products in public elevators, P.L.1981, c.318; in health care facilities and 

waiting rooms of the offices of persons licensed to practice the healing arts, except 

in certain designated smoking areas, P.L.1981, c.319; and in schools, colleges, 
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universities, and professional training schools, except in smoking areas designated 

by the educational institution, P.L.1981, c.320. 

The State has updated its smoking restrictions in the years that followed.  In 

1985, the Legislature enacted five additional bills to curb exposure to second-hand 

smoke.  First, employers were required to designate nonsmoking areas in structurally 

enclosed places of employment of at least 50 workers – if smoking was permitted at 

all – but this requirement did not apply to locations frequented by members of the 

public.  P.L.1985, c.184 (codified at N.J.S.A. 26:3D-23 to -31; repealed 2006).  

Second, restaurants (but not bars) were “encourage[d]” to establish nonsmoking 

areas and required to post signage reflecting whether or not a nonsmoking area was 

offered.  P.L.1985, c.185 (codified at N.J.S.A. 26:3E-7 to -13; repealed 2006).  

Third, smoking was prohibited in large grocery stores.  P.L.1985, c.186 (codified at 

N.J.S.A. 26:3D-32 to -37; repealed 2006).  Fourth, the Legislature addressed 

smoking on government property by generally prohibiting smoking in public 

meetings and in offices open to the public, libraries, indoor theatres, museums, 

lecture or concert halls, and gymnasiums (with exceptions for special occasions); 

requiring nonsmoking areas in certain restaurants in government buildings; and 

mandating nonsmoking areas in places of government employment (except the 

Legislature).  P.L.1985, c.381 (codified at N.J.S.A. 26:3D-46 to -54; repealed 2006).  
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Government facilities used for sports events or recreational activities like ice and 

roller skating were exempt from the bill’s requirements.  Id. § 2(a).   

The final bill enacted in 1985 restricted smoking in a variety of indoor public 

places.  P.L.1985, c.318 (codified at N.J.S.A. 26:3D-38 to -45; repealed 2006).  

Smoking was prohibited in pharmacies, drug stores, and other places where drugs 

could be dispensed or hearing aids sold.  Id. § 3(b).  Other indoor public places—

defined to mean a structurally enclosed area generally accessible to the public in 

theatres, gymnasiums, libraries, museums, concert halls, auditoriums, and similar 

facilities not covered by other smoking laws—were required to establish designated 

nonsmoking areas.  Id. §§ 2(a), 3(a).  Significantly, however, the bill’s definition of 

public places explicitly excluded “[r]ace track facilities, casinos . . . , facilities used 

for the holding of boxing and wrestling exhibitions or performances, football, 

baseball, and other sporting event facilities, bowling alleys, dance halls, ice and 

roller skating rinks and other establishments providing ambulatory recreation.”  Id. 

§ 2(a).   

The Legislature modestly expanded upon these restrictions on smoking in 

public places in the two decades that followed:  in 1998, a law was enacted to 

prohibit smoking in child care centers.  P.L.1998, c.35 (repealed in part 2006).   
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2. The New Jersey Smoke-Free Air Act 

Enacted on January 15, 2006, the New Jersey Smoke-Free Air Act struck a 

new balance between the interests of smokers and nonsmokers.  See P.L.2005, c.383 

(codified as amended at N.J.S.A. 26:3D-55 to -64) (“the Act”).  Finding that 

“tobacco is the leading cause of preventable disease and death in the State and the 

nation,” that “tobacco smoke constitutes a substantial health hazard to the 

nonsmoking majority of the public,” and that “the separation of smoking and 

nonsmoking areas in indoor public places and workplaces [as mandated in the 1980s] 

does not eliminate the hazard to nonsmokers if these areas share a common 

ventilation system,” the Legislature declared that “subject to certain specified 

exceptions,” it is clearly in the public interest to prohibit smoking in all enclosed 

indoor places of public access and workplaces.  Id. § 1 (codified as amended at 

N.J.S.A. 26:3D-56(f)) (emphasis supplied). 

The Act repealed the prior legislation imposing piecemeal regulations on 

smoking in designated places, id. § 11, and replaced those laws with a general 

prohibition on smoking in any indoor public place or workplace, “except as 

otherwise provided” in the Act, and at elementary and secondary schools, including 

both indoor and outdoor areas, id. § 4 (codified as amended at N.J.S.A. 26:3D-58). 

“Indoor public place” was defined to mean “a structurally enclosed place of 

business, commerce or other service-related activity, whether publicly or privately 
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owned or operated on a for-profit or nonprofit basis, which is generally accessible 

to the public.”  Id. § 3 (codified as amended at N.J.S.A. 26:3D-57).  The definition 

explicitly includes, but is not limited to, a list of specific indoor public places, 

including many that were specifically addressed (i.e., either regulated or exempted) 

in prior legislation on smoking in designated places.  Ibid.  “Workplace” was defined 

to mean “a structurally enclosed location or portion thereof at which a person 

performs any type of service or labor.”  Ibid. 

The Act included several exemptions.  See id. §§ 5–6 (codified as amended at 

N.J.S.A. 26:3D-59 to -60).  By its terms, the Act did not apply to certain cigar bars 

or cigar lounges; tobacco retail establishments and any area a tobacco retail 

establishment provides for the purposes of smoking; and certain other tobacco 

businesses.  Id. § 5(a)-(c).  Private homes, private residences, and private 

automobiles were explicitly exempt to the extent that the Act might otherwise apply 

(e.g., a private residence on the grounds of a school).  Id. § 5(d).  And hotels, motels, 

and lodging establishments were permitted to allow smoking in up to twenty percent 

of their guest rooms.  Id. § 6(a). 

Finally, in a provision codified at N.J.S.A. 26:3D-59(e), the Act specified that 

its provisions did not apply to “the area within the perimeter of”:  

(1) any casino as defined in section 6 of P.L.1977, c.110 
(C.5:12-6) approved by the Casino Control Commission 
that contains at least 150 stand-alone slot machines, 10 
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table games, or some combination thereof approved by the 
commission, which machines and games are available to 
the public for wagering; and  

(2) any casino simulcasting facility approved by the 
Casino Control Commission pursuant to section 4 of 
P.L.1992, c.19 (C.5:12-194) that contains a simulcast 
counter and dedicated seating for at least 50 simulcast 
patrons or a simulcast operation and at least 10 table 
games, which simulcast facilities and games are available 
to the public for wagering. 

Id. § 5(e).1 

Section 59(e) of the Act was the subject of legislative debate.  As introduced, 

the Senate bill that eventually became the Smoke-Free Air Act would have more 

broadly exempted any casino, any casino simulcasting facility, and any bar located 

in a casino or simulcasting facility.  See S1926, 211th Leg. (as introduced, October 

14, 2004).  In the Senate Health, Human Services and Senior Citizens Committee, 

the bill was amended to eliminate that exemption, along with another exemption that 

covered social and fraternal organizations.  See S1926, 211th Leg. (as reported by 

S. Comm. on Health, Human Servs. & Senior Citizens, Mar. 14, 2005).  Before 

passage, however, the bill was further amended on the floor of the Senate to include 

the narrower casino-related exemption that ultimately was included in the Act.  See 

                                                           
1 Casino simulcasting is the simultaneous transmission by picture of running 

or harness horse races conducted at racetracks to casino licensees and pari-mutuel 
wagering at casino simulcasting facilities operated by casino licensees on the results 
of those races.  N.J.A.C. 13:69M-1.1.  Casino simulcasting facilities must be located 
in an approved hotel operated by a casino licensee.  Ibid. 
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S1926, 211th Leg. (as amended by the Senate, Dec. 8, 2005).  An accompanying 

statement indicated that the purpose of this amendment, with its reference to “the 

area within the perimeter of a casino and simulcasting facility,” was “to exempt only 

those areas in a casino and simulcasting facility that are completely surrounded by 

the applicable wagering area.”  See Statement to S. 1926, N.J. Senate, 1 (Dec. 8, 

2005) (statement of Sen. Adler) , attached as Exhibit A to the Certification of Robert 

J. McGuire (“McGuire Cert.”) 

The Act’s treatment of casinos and casino simulcasting facilities is consistent 

with other laws that are specific to casinos and casino simulcasting facilities.  For 

instance, notwithstanding its general prohibitions on private, special, or local laws, 

N.J. Const. art. IV, § VII, ¶¶ 7–10, and on legislation authorizing gambling of any 

kind without a special election, N.J. Const. art. IV, § VII, ¶ 2, New Jersey’s 

Constitution permits the Legislature to authorize the establishment of casinos and 

casino simulcasting facilities in – and only in – Atlantic City, and to license and tax 

their operations, N.J. Const. art. IV, § VII, ¶ 2(D)–(E).  The Legislature has done so 

through the Casino Control Act, N.J.S.A. 5:12-1 et seq., and has exempted activities 

authorized by the Casino Control Act from otherwise applicable laws that, for 

example, criminalize gambling-related activity, see N.J.S.A. 2C:37-9, and regulate 

sales of alcohol, see N.J.S.A. 5:12-70(a)(18).   
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In other instances, the Legislature has seen fit to impose more stringent 

restrictions on activity at casinos than on the same activity at other locations.  So, 

for example, state law does not prohibit individuals who are too young to purchase 

or consume alcoholic beverages from entering bars, see generally N.J.S.A. 33:1-1 to 

33:5-5, but does prohibit them from entering a licensed casino or simulcasting 

facility, except by way of passage to another room, without being licensed or 

registered under the Casino Control Act, N.J.S.A. 5:12-119.   

Such distinctions in established law between casinos and other locations 

provide relevant background for distinctions drawn in the Smoke-Free Air Act, 

including particularly its distinctions between locations where young people are 

likely to be present and exposed to second-hand smoke. Cf. N.J.S.A. 26:3D-58(b) 

(prohibiting smoking even in outdoor areas on school grounds). 

3. Post-2006 Legal Developments 

Policymakers have continued to evaluate and refine the scope of the State’s 

place-based smoking restrictions in the years the Smoke-Free Air Act.  Among other 

changes, the Act’s definition of “smoking” was amended to include use of electronic 

smoking devices or vapes.  P.L. 2009, c.182.  The Act’s smoking ban also was 

amended to apply to public parks and beaches, P.L.2018, c.64, and new exemptions 

were established for golf courses, N.J.S.A. 26:3D-59(g), designated smoking areas 

not to exceed 15 percent of municipal or county beaches, N.J.S.A. 26:3D-59(h), and 
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research laboratories and facilities conducting research on the health effects of 

smoking, N.J.S.A. 26:3D-59(f).  

Regulations to implement the Smoke-Free Air Act also have been adopted 

and enforced by DOH and its predecessor the Department of Health and Senior 

Services.  See N.J.A.C. 8:6-1.1 to -10.1; see, e.g., N.J.A.C. 8:6-5.3 (requiring 

signage to designate smoking and nonsmoking areas in casinos).  In response to 

comments on the initial rulemaking under the Act, the Department of Health and 

Senior Services indicated its support for legislative repeal of the Act’s casino 

provision and rejected comments arguing that the Act was meant to permit smoking 

in restaurants, bars, and walkways abutting or adjacent to the area within the 

perimeter specified in the Act.  See 39 N.J.R. 2027(a) (May 21, 2007) (responses to 

comments 43-76).  

Significantly, Atlantic City also has exercised its discretion under Section 9 

of the Smoke-Free Air Act, N.J.S.A. 26:3D-63, to impose smoking restrictions 

greater than those contained in the Act.  In 2007, the City enacted an ordinance that 

effectively limited smoking in casinos and casino simulcasting facilities to 25% of 

the area within the perimeter where smoking was permitted under the Act itself.  See 

City of Atlantic City Ordinance No. 86-2006 (approved Feb. 15, 2007; effective 

April 15, 2007).  In 2008, the City went further – banning smoking on all employee-

staffed portions of the casino floor effective October 15, 2008 and limiting smoking 
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in casinos to non-staffed, separately exhausted, and enclosed smoking lounges.  See 

City of Atlantic City Ordinance No. 27 (approved April 30, 2008).   

Shortly after the ban went into effect, Atlantic City backtracked on the 

smoking ban.  Citing the deterioration of the national and regional economy, 

declining casino industry performance, and “the consequences of similar restrictions 

placed on casino patrons’ smoking in other jurisdictions around the country,” the 

City found that banning smoking on the casino floor “would likely cause a 

significant, immediate and further decline in the Atlantic City casino industry.”  See 

City of Atlantic City Ordinance No. 95 (approved Oct. 27, 2008; effective November 

16, 2008).  Accordingly, the City (1) readopted its prior policy limiting smoking to 

25% of the gaming floor and (2) required that local officials annually review the 

policy to “whether the factors then impacting the general welfare of Atlantic City 

residents and the Atlantic City casino industry and the employment, development, 

competitive and other economic conditions which affect them warrant” a smoking 

ban.  Ibid. (codified at Code of the City of Atlantic City §§ 221-6A(6) and 221-6B).   

All told, Atlantic City’s ban on smoking on the casino floor was in effect for 

a month.  The ban has not been reinstated since. 

4. Pending Legislation 

Meanwhile, legislation has been introduced in every session since 2006 to 

eliminate the Smoke-Free Air Act’s casino provision.  See S1493/A2143, 221st Leg. 
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(2024-2025); S264/A2151, 220th Leg. (2022-2023); S1878/A4541, 219th Leg. 

(2020-2021); S1237, 218th Leg. (2018-2019); S1517/A2936, 217th Leg. (2016-

2017); S1639/A2133, 216th Leg. (2014-2015); S1795/A343, 215th Leg. (2012-

2013); S423/A1062, 214th Leg. (2010-2011); S236/A806, 213rd Leg. (2008-2009); 

S1089/A2067, 212th Leg. (2006-2007).   

Most recently, on January 29, 2024, Senate Bill 1493 was reported out of the 

Senate Health, Human Services and Senior Citizens Committee with amendments 

after the Committee heard from both supporters and opponents of the bill.  See 

Exhibit B to McGuire Cert.2  Generally speaking, supporters of the bill emphasized 

the health impacts of smoking, including on casino workers.  Opponents generally 

emphasized anticipated economic impacts of banning smoking in casinos, including 

significant revenue losses for the casino industry and ancillary businesses and the 

job losses they expect to follow.  See Exhibit B to McGuire Cert.   

                                                           
2 Those submitting written opposition to the eliminating the casino-related 

provision – some of whom invited a compromise – included the Atlantic City Branch 
of the NAACP; Teamsters Local Union #331; UNITE HERE Local 54; the Greater 
Atlantic City Chamber; Atlantic City Mayor Marty Small, Sr.; the International 
Union of Operating Engineers Local 68; the New Jersey Association of Area 
Agencies on Aging; the Eastern Atlantic States Regional Council of Carpenters 
Local Union 255; District Council 21 of the International Union of Painters & Allied 
Trades; and the Casino Association of New Jersey. 
 Those submitting written support for the bill included the American Heart 
Association, the Robert Wood Johnson Foundation, the American Cancer Society 
Cancer Action Network, ASHRAE, the American Lung Association, and a number 
of individuals.  
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In connection with its written submission to the Committee, the Casino 

Association of New Jersey offered an analysis by Spectrum Gaming Group 

(“Spectrum”), which forecasted the short-term consequences of a repeal.  See 

Exhibit C to McGuire Cert., Spectrum Report.  Spectrum estimated that Atlantic 

City casinos would experience a net decline of between $113.8 and $293.1 in gross 

gaming revenue in the first year of implementation, id. at 40; an annual loss of total 

tax revenue between $17.2 and $44.6 million, id. at 42; and potentially 1,021 to 

2,512 lost jobs, id. at 43.   

 In addition to the bill that would repeal the Act’s casino provision, other 

pending legislation would amend the provision to further restrict (but not ban) 

smoking at casinos.  See S2651, 221st Leg. (introduced Feb. 12, 2024).  That bill 

would: (1) limit smoking to not more than 25 percent of the area of the casino floor 

and casino simulcasting facility, which must be designated by signage; (2) requiring 

that interior designated smoking areas be either enclosed and separately exhausted 

or, if unenclosed, located in areas containing slot machines and other electronic 

games that are more than fifteen feet from any casino pit offering table games with 

live dealers; and (3) provide that no stationary employee may be involuntarily 

assigned to work in an enclosed interior designated smoking area. 

In short, the issue of whether to repeal or revise Section 3D-59(e), and the 

potential impact of doing so on New Jerseyans as a whole, is a public policy issue 
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under active and ongoing debate that involves a complex consideration of many 

factors, with advocates on both sides of the issue contending that their position has 

the greatest overall positive impact on the State.  At least at present, those advocating 

for legislative change have been unable to persuade the Legislature to undo the 

eighteen-year-old casino exception under Section 3D-59(e). 

D. This Litigation 

 Plaintiffs—the UAW (International United Automobile Aerospace and 

Agricultural Implement Workers of America), Region 9 of the UAW, and 

C.E.A.S.E. N.J. (Casino Employees Against Smoking’s (Harmful) Effects), all of 

whom represent a subset of New Jersey casino workers—commenced this action on 

April 5, 2024.  Plaintiffs filed both a verified complaint and an accompanying order 

to show cause that purports to seek—as relevant to this opposition brief—both 

preliminary and permanent injunctive relief that would void Section 3D-59(e). 

 In their three-count complaint, Plaintiffs, who state that their members are (or 

were) exposed to second-hand smoke against their will while working as New Jersey 

casino employees, see Complaint, ¶¶ 2-4, advance claims under the New Jersey Civil 

Rights Act (“NJCRA”), N.J.S.A. 10:6-2(c), alleging that Section 3D-59(e) violates 

the State Constitution because it: violates a constitutional “right to safety” (Count I); 

constitutes an unconstitutional “special law” (Count II); and denies Plaintiffs equal 

protection under the State Constitution (Count Three). 
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 On April 5, 2024, this Court entered an order requiring Defendants to show 

cause why: (1) Section 3D-59(e) is not unconstitutional; (2) the Court should not 

void Section 3D-59(e); and (3) fees should not be awarded to Plaintiffs’ counsel.  

See eCourts Transaction ID No. CHC2024109696.  At Defendants’ request, the 

Court modified the briefing and hearing schedule with respect to the order to show 

cause.  See eCourts Transaction ID No. CHC2024114858. 

ARGUMENT 

POINT I 
 

THIS COURT SHOULD DENY PLAINTIFFS’ 
THE REQUEST FOR AN INJUNCTION IN THIS 
CONSTITUTIONAL CASE. 

 
Plaintiffs cannot meet their burden to support entry of an injunction—whether 

on an emergent or permanent basis—mandating on constitutional grounds that the 

State ban smoking in casinos. 

A. A Preliminary Injunction Is Not An Appropriate Device For Upending 
The Longstanding Status Quo. 

 
Even before considering the merits, this Court should deny the request to grant 

a preliminary injunction that would upend a status quo that has existed for at least 

18 years, since enactment of the Smoke-Free Air Act. 

As our courts have consistently and repeatedly recognized, the purpose of a 

preliminary injunction “is to maintain the parties in substantially the same condition 
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‘when the final decree is entered as they were when the litigation began.”  Subcarrier 

Commc’ns, Inc. v. Day, 299 N.J. Super. 634, 639 (App. Div. 1997); see also, e.g., 

Crowe v. De Gioia, 90 N.J. 126, 134 (1982) (confirming that “the point of temporary 

relief is to maintain the parties in substantially the same condition when the final 

decree is entered as they were when the litigation began”); Waste Mgmt. of New 

Jersey, Inc. v. Union Cnty. Utilities Auth., 399 N.J. Super. 508, 520 (App. Div. 2008) 

(describing preliminary injunction “an equitable policing measure” that “keep[s] the 

parties, while the suit goes on, as far as possible in the respective positions they 

occupied when the suit began” (citation omitted)).  As a result, any “party who seeks 

mandatory preliminary injunctive relief” that upends the status quo in effect “must 

satisfy a ‘particularly heavy’ burden.”  Rinaldo v. RLR Inv., LLC, 387 N.J. Super. 

387, 396 (App. Div. 2006) (quoting Punnett v. Carter, 621 F.2d 578, 582 (3d Cir. 

1980)). 

Our courts are hardly alone in expressing this position.  See, e.g., Acierno v. 

New Castle Cnty., 40 F.3d 645, 647 (3d Cir. 1994) (agreeing “primary purpose of a 

preliminary injunction is maintenance of the status quo until a decision on the merits 

of a case is rendered”); Stepien v. Murphy, 574 F.Supp.3d 229, 237 (D.N.J. 2021) 

(citing Acierno and agreeing that maintenance of status quo is “primary purpose of 

preliminary injunctive relief”).  Instead, in New Jersey and elsewhere, the view that 

preliminary injunctions should be used specifically to protect the status quo is of 
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longstanding provenance.  See, e.g., Peters v. Pub. Serv. Corp., 132 N.J. Eq. 500, 

511 (Ch. Div. 1942) (explaining that “[t]he purpose of ad interim restraint is to 

enable the Court to fully deliberate and investigate the case in order that the 

injunction maintains the status quo so that the parties are in substantially the same 

plight when the final decree is entered as they were when the litigation began”).  But 

the upshot is clear:  any “party seeking a mandatory preliminary injunction that will 

alter the status quo bears a particularly heavy burden in demonstrating its necessity.”  

Acierno, 40 F.3d at 653; see also Bennington Foods LLC v. St. Croix Renaissance, 

Group LLP, 528 F.3d 176, 179 (3d Cir. 2008) (same); Stepien, 574 F.Supp.3d at 237 

(agreeing that “[p]articular scrutiny is required where, as here, the plaintiff is asking 

the Court to order an affirmative act that changes the status quo”). 

Relatedly, courts have consistently denied motions for preliminary injunctions 

on the ground that the plaintiff delayed in seeking that relief—such that the status 

quo was no longer in their favor.  As courts have put the point, delay can “knock[] 

the bottom out of any” demand for a preliminary injunction and instead can offer a 

“dispositive basis” for rejecting emergency relief.  Pharmacia Corp. v. Alcon Labs., 

201 F.Supp.2d 335, 382-83 (D.N.J. 2002).  After all, if preliminary injunctive relief 

proceeds “under the theory that there is an urgent need for speedy action to protect 

the plaintiffs’ rights” or preserve the status quo before a new law takes effect, Lanin 

v. Borough of Tenafly, 515 F. App’x 114, 117-18 (3d Cir. 2013), then a long delay 
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demonstrates exactly the opposite.  For decades, our courts have thus held that a 

party’s long delay in seeking preliminary relief militates against granting such 

equitable injunctive relief.  See, e.g., Nazare v. Bd. of Embalmers & Funeral Dirs., 

4 N.J. Super. 567, 569 (Ch. Div. 1949) (“It is elementary that one who seeks the 

drastic remedy of injunction must not only present a clear case entitling him to relief 

but he must move with dispatch to secure it.”); Bd. of Health v. Jennings, 129 N.J. 

Eq. 51, 56 (Sup. Ct. 1941) (holding “long delay” in seeking relief can outweigh 

plaintiff’s showing on equitable factors); Benton v. Kernan, 126 N.J. Eq. 343, 347 

(E. & A. 1939) (emphasizing importance of “long delay” in undermining claim); 

McKenzie v. Corzine, 396 N.J. Super. 405, 414 (App. Div. 2007) (noting injunction 

improper because movant could have filed challenge “much earlier” and thus 

“without the potential of additional costs to the public and disruption”). 

The timing here fatally undermines Plaintiffs’ application for a preliminary 

injunction.  Plaintiffs do not and cannot dispute that they seek to disrupt the status 

quo—the Smoke-Free Air Act has provided a smoking exemption for casinos for the 

past 18 years.  Pb8.  Plaintiffs also do not and cannot dispute that they could have 

filed this constitutional challenge sooner—indeed, if Plaintiffs are correct, they 

could have filed this lawsuit as early as January 16, 2006, as the law (in their view) 

has been unconstitutional this entire time.  Courts have found far shorter delays to 

justify denying preliminary relief, reasoning each time that the proper role for such 
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a motion is really to protect the status quo.  See Pharmacia, 201 F.Supp.2d at 383-

84 & n.18 (collecting cases involving less than one-year delay); Messina v. Coll. of 

New Jersey, 566 F. Supp. 3d 236, 249 (D.N.J. 2021) (four months).   

B. Plaintiffs Are Not Entitled To Injunctive Relief Because They Cannot 
Meet Their Burden to Show That the Legislature’s Policy Choice 
Reflected in Section 3D-59(e) Is Unconstitutional. 

 
A plaintiff is not entitled to injunctive relief—whether preliminary or 

permanent—if she cannot prevail on the merits of her claims as a matter of law.  In 

the context of emergent requests for injunctive relief, courts require that the plaintiff 

“make a preliminary showing of a reasonable probability of ultimate success on the 

merits.”  St. John’s Evangelical Lutheran Church, 195 N.J. Super. at 420 (citing 

Crowe, 90 N.J. at 132-34).  And to secure permanent injunctive relief, it is 

necessary—but not, by itself, sufficient—for the plaintiff to “establish the liability 

of the other party.”  Rinaldo, 387 N.J. Super. at 397; Verna v. Links at Valleybrook 

Neighborhood Ass’n, Inc., 371 N.J. Super. 77, 89 (App. Div. 2004) (plaintiff must 

prove “a legal right to the relief sought” to obtain a permanent injunction).      

As discussed below, Plaintiffs’ constitutional claims in this case—that Section 

3D-59(e) is impermissible “special legislation,” violates the equal protection rights 

of casino workers, or otherwise violates a purported “right to safety”—all fail as a 

matter of law.  Because “the burden is on the party challenging the constitutionality 

of the statute to demonstrate clearly that it violates a constitutional provision,” 
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Newark Superior Officers, 98 N.J. at 222, and Plaintiffs do not come close to 

meeting that burden or even suggesting that it is probable that they will do so, 

injunctive relief should be denied (and indeed, Plaintiffs’ complaint should be 

altogether dismissed, as Defendants request by cross-motion). 

1.        Section 3D-59(e) ls Not “Special Legislation.”  

Contrary to Plaintiffs’ contention (Mot. at 8-11), Section 3D-59(e) does not 

constitute a “special law” within the meaning of the twinned restrictions contained 

in article IV, § 7 of the New Jersey Constitution.  Those provisions state that “[n]o 

general law shall embrace any provision of a private, special or local character,” N.J. 

Const. art. IV, § 7, ¶ 7, and that “[t]he Legislature shall not pass any private, special 

or local laws . . . [g]ranting to any corporation, association or individual any 

exclusive privilege, immunity or franchise whatever,” N.J. Const. art. IV, § 7, ¶ 9(8).  

But they do not limit the Legislature’s ability to draw reasonable classifications that 

are rationally related to the government interest, nor require that it adopt the most  

“expansive classification” that would “fully achieve[]” “the legislative objective” if 

the Legislature reasonably prefers to proceed incrementally.  Mahwah Twp. v. 

Bergen Cnty. Bd. of Tax’n, 98 N.J. 268, 289 (1985).   

Section 3D-59(e) is one of several permissible exceptions contained in a 

general law that embodies the Legislature’s policy choices for how best to address 

health-related concerns about smoking in indoor public places while also taking 
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countervailing interests into account.  While Plaintiffs are free to advocate in the 

Legislature to amend the Smoke-Free Air Act, they cannot establish that Section 3D-

59(e) is unconstitutional by asserting, in essence, that they would draw a different 

line.   

The constitutional analysis under article IV distinguishes between “general” 

and “special” laws.  Jordan v. Horsemen’s Benevolent & Protective Assoc., 90 N.J. 

422, 432 (1982).  A law is general, as opposed to special, when it affects “equally 

all of a group who, bearing in mind the purposes of the legislation, are distinguished 

by characteristics sufficiently marked and important to make them a class by 

themselves.”  Harvey v. Essex Cnty. Bd. of Freeholders, 30 N.J. 381, 389 (1959).  

On the other hand, courts consider a law “special legislation” when it excludes “any 

appropriate person . . . to which the law, but for its limitations, would apply.”  Paul 

Kimball Hosp., Inc. v. Brick Twp. Hosp., Inc., 86 N.J. 429, 446 (1981).  In other 

words, unconstitutional special legislation arbitrarily fails to “encompass[] all of the 

subjects which reasonably belong within the classification” and excludes “any which 

naturally belong therein.”   Id. at 445 (quoting Roe v. Kervick, 42 N.J. 191, 233 

(1964)).    

Importantly, mere disagreement with the boundaries of a classification is not 

enough to sustain a constitutional attack.  A “false or deficient classification” that 

contravenes the Constitution not only affords differential treatment to “persons, 
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things or places which are not dissimilar” with respect to the “qualities or situations” 

upon which the classification is purportedly based; it “create[s] preference[s] and 

establish[es] inequalities” in the constitutional sense.  Harvey, 30 N.J. at 389.  

Accordingly, New Jersey courts “utilize[e] the principles generally applicable to 

equal protection” to analyze whether statutory exclusions amount to impermissible 

special laws.  Paul Kimball Hosp., Inc., 86 N.J. at 446.  And in that analysis, a 

“strong presumption in favor of constitutionality” attaches.  Ibid.  Indeed, “the 

Legislature has wide discretion in determining the perimeters of a classification” and 

“an adequate factual basis for the legislative judgment is presumed to exist.”  Id. at 

446-47.   

To decide whether challenged legislation is an impermissible special law, 

courts apply a three-part test that (1) “consider[s] the purpose and object of the 

legislation”; (2) “appl[ies] it to the factual situation to determine whether any one 

thing is excluded that should be included”; and (3) “determine[s] whether, as so 

applied, the resulting classification can be said to rest upon any rational or reasonable 

basis relevant to the purpose and object of the act.”  Newark Superior Officers, 98 

N.J. at 223 (citing Vreeland v. Byrne, 72 N.J. 292, 300-01 (1977)).  Under that test, 

the Smoke-Free Air Act is a general law that embodies a reasonable classification to 

advance the public interest in broadly prohibiting smoking in “enclosed indoor 

places of public access and workplaces,” N.J.S.A. 26:3D-56, while excluding certain 
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places (such as casino floors) whose characteristics provide a rational basis for 

unique treatment, N.J.S.A. 26:3D-59, -60.   

The analysis begins with the legislative purposes underlying the Smoke-Free 

Air Act and its treatment of casinos.  Recognizing the negative health and safety 

effects associated with smoking, the Legislature determined, “subject to certain 

specific exceptions,” that it was “in the public interest to prohibit the smoking of 

tobacco products” in several settings, including most “enclosed indoor places of 

public access and workplaces.”  N.J.S.A. 26:3D-56(f) (emphasis added).  By 

implication, the Legislature also concluded that it was not in the public interest, for 

other reasons, to prohibit smoking in certain “areas and businesses” that were 

specifically carved out, including designated areas of casinos.  N.J.S.A. 26:3D-59.  

The Smoke-Free Air Act therefore advances the legislative purpose of promoting 

public health across the State while acknowledging countervailing considerations 

applicable to certain locations, including casino floors.3   

At the second step, the court looks to whether, under the challenged 

legislation, any person or entity “is excluded that should be included.”  Newark 

                                                           
3 “[T]he Equal Protection Clause,” whose principles apply to special-

legislation challenges, “does not demand for purposes of rational-basis review that 
a legislature or governing decisionmaker actually articulate at any time the purpose 
or rationale supporting its classification.”  Nordlinger v. Hahn, 505 U.S. 1, 15 
(1992).  “[A]n adequate factual basis for the legislative judgment is presumed to 
exist.”  Paul Kimball Hosp., Inc., 86 N.J. at 446-47.     
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Superior Officers, 98 N.J. at 223.  Here, the classification drawn by the Legislature 

is reasonable because the casinos covered by Section 3D-59(e) are not similarly 

situated with respect to the indoor places of public access and workplaces that are 

subject to the smoking prohibition.  Indeed, the Constitution itself recognizes that 

casinos occupy a unique place in the economic life of the State.  The same 

constitutional article that Plaintiffs invoke in their challenge authorizes legalized 

gambling establishments only in Atlantic City, and provides specifically for the 

casinos’ licensing and taxing.  See N.J. Const. art. IV, § 7, ¶ 2(D).  Implicit in that 

treatment is the recognition that casinos may require specialized, industry-specific 

regulatory and licensing regimes, uniquely applicable in Atlantic City where they 

are exclusively located, that would not be appropriate for other industries and 

workplaces in New Jersey.  Reading the provisions of article IV in harmony with 

one another, the Legislature’s differential treatment of casinos does not offend the 

Constitution and is in fact entirely consistent with it.   

Unsurprisingly, then, the Smoke-Free Air Act is not the only legislative act to 

reflect that otherwise generally applicable statutory regimes may not be suitably 

applied to Atlantic City casinos.  See, e.g., N.J.S.A. 2C:37-9 (excluding Atlantic 

City casinos from gambling criminalization across the State); N.J.S.A. 5:12-70a(18) 

(exempting casinos from generally applicable alcohol regulations under N.J.S.A. 

33:1-1 to 33:5-5 “because of the unique character of the hotel casino premises and 
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operations” and tasking the Casino Control Commission with promulgating casino-

specific regulations); see also Parking Auth. of City of Atlantic City v. Bd. of Chosen 

Freeholders of Atlantic County, 180 N.J. Super. 282, 294 (Law Div. 1981) 

(recognizing that “New Jersey’s casino industry depends substantially upon Atlantic 

City’s ability to attract large numbers of nonresident visitors” and therefore, while 

transportation is only tangentially related to legalization of gambling, sufficient 

nexus justified a standalone transportation statute giving Atlantic County and 

Atlantic City differential treatment).   

Unable to quarrel with casinos’ special status, Plaintiffs attempt to 

recharacterize how the classification operates by recasting Section 3D-59(e) as 

arbitrarily excluding “casino workers from safety protections given to other [non-

casino] workers.”  See Mot. at 11.  This argument misses the mark.  The Smoke-

Free Air Act plainly differentiates among types of places where it is in the public 

interest to ban smoking, and those places where it is not.  Similarly, different safety 

regulations have long applied to different workplaces depending on the 

characteristics of the premises and the activity carried out there without raising 

constitutional concerns. 

At the final step of the analysis, “the generality or speciality of a statute 

becomes a question of reasonableness” dictated by “practical [considerations] 

varying with the facts in each case.”  Newark Superior Officers Ass’n, 98 N.J. at 
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227.  A challenged classification will be upheld if it “can be said to rest upon any 

rational or reasonable basis relevant to the purpose and object of the act.”  Id. at 223.  

Under that deferential standard, if the court “can conceive of any reason to justify 

the classification” or if “the question of reasonableness is fairly debatable,” the 

statute will survive the challenge.  Mahwah Twp., 98 N.J. at 290.  The Smoke Free-

Fair Act and Section 3D-59(e) satisfy that test.   

The first justification is economic.  In enacting the Casino Control Act, 

N.J.S.A. 5:12-1 to -152, the Legislature underscored the need for a “sufficiently 

flexible” “regulatory system” to support “the ability of the legalized casino gaming 

industry in New Jersey to compete in an ever-expanding national gaming market.”  

N.J.S.A. 5:12-1b(19).  The Legislature found that the New Jersey public has a “vital 

interest in casino operations in Atlantic City” because “[b]y reason of its location, 

natural resources and worldwide prominence and reputation,” Atlantic City’s 

hospitality sector is “a critically important and valuable asset in the continued 

viability and economic strength of the tourist, convention and resort industry” in the 

state as a whole.  N.J.S.A. 5:12-1b(2), (8).  The unique position of Atlantic City’s 

casinos—and the legislative interest in supporting their ability to compete and thrive 

in the national marketplace—may reasonably warrant a different balancing of the 

interests affected by indoor smoking bans at casinos than at other indoor places of 

public access and workplaces.  Section 3D-59(e), like the casino-specific laws noted 
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above, reasonably advances the constitutionally sanctioned legislative goals of 

bolstering the casino industry and the continued economic revitalization of Atlantic 

City.  See, e.g., N.J.S.A. 5:12-1b(4), (13); see also N.J. Const. art. IV, § 7, ¶ 2(D). 

But that is not the only reasonable basis for distinguishing between casino 

floors and other places subject to the smoking bans.  Another reason—also related 

to the unique constitutional status of casinos and casino simulcasting facilities—is 

that they are geographically limited to a single municipality, Atlantic City, which is 

therefore uniquely affected by laws affecting casinos.  In the Smoke-Free Air Act, 

the Legislature struck a reasonable balance that preserves the authority of the 

municipality that would be most affected to weigh the costs and benefits of a 

smoking ban for itself – authority that Atlantic City has in fact exercised since 2006 

by adopting casino smoking policies that are more restrictive than state law.  Thus, 

as was the case of Parking Authority of City of Atlantic City, 180 N.J. Super. 282, 

the unique nature of Atlantic City and its economy can provide a reasonable basis 

for a legislative distinction. 

Finally, the Legislature could reasonably conclude that casino floors are 

distinct from other places where smoking is banned because individuals under the 

age of 21 are not permitted there.  Young people face particular health risks from 

second-hand smoke, see Ctrs. for Disease Control & Prevention, Smoking & 

Tobacco Use, Secondhand Smoke, https://www.cdc.gov/tobacco/secondhand-
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smoke/health.html (last visited Apr. 28, 2024), which New Jersey has recognized by 

imposing more significant restrictions on smoking in locations where children are 

most likely to be present.  See, e.g., N.J.S.A. 26:3D-58(b) (outdoors on school 

grounds); P.L.1998, c.35 (child care centers).  Conversely, the Legislature could 

reasonably determine that less restrictive measures are warranted where children are 

not likely to be present. 

At bottom, the Legislature’s current choice to address the problems of 

smoking indoors incrementally is not unconstitutional just because Plaintiffs assert 

that a more expansive classification would better serve the underlying health policy 

goals.  See Mahwah, 98 N.J. at 289–90 (recognizing that in special-legislation 

challenge, Legislature may “recognize degrees of harm” and “limits its actions” 

based on “practical exigencies” or competing “considerations of public policy”).  

Reasonable minds may and do differ on whether the unique role and circumstances 

of casinos favor a different legislative approach to indoor smoking on casino floors 

than in other locations.  Because that policy question is debatable—and in fact under 

debate in the Legislature—injunctive relief should be denied.  Id. at 290 (“[W]here 

the question of reasonableness is fairly debatable, courts will uphold the 

classification.”). 
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2. Section 3D-59(e) Does Not Violate Equal-Protection Rights. 

Equal-protection principles govern special-legislation challenges, Paul 

Kimball Hosp., Inc., 86 N.J. at 446, and Plaintiffs all but concede that their separate 

equal-protection claim, such as it is, rises and falls with their special-legislation 

claim (see Mot. at 17).  For the same reasons described above in Section II.B.1, 

Plaintiffs are not entitled to injunctive relief because Section 3D-59(e) does not 

violate their equal protection rights as a matter of law.   

At the outset, Plaintiffs do not identify any basis to apply a more demanding 

level of scrutiny than rational basis.  See N.J. State Bar Ass’n v. Berman, 259 N.J. 

Super. 137, 145 (App. Div. 1992) (a rational basis standard applies if no fundamental 

right or suspect class is implicated).  Although Plaintiffs assert—circularly and 

without supporting authority—that their claims implicate their rights to safety and 

equal protection, neither is itself a fundamental right that can justify a heightened 

standard of review.  See Section II.B.1.  And Plaintiffs do not allege, nor can they, 

that casino workers are a suspect class.   

Accordingly, the lines drawn by the Legislature in the Smoke-Free Air Act 

are consistent with equal-protection principles so long as those lines can be justified 

by any rational basis at all.  Berman, 259 N.J. at 145.  As explained above, because 

the lines drawn by the Legislature are reasonably justifiable based on economic 

impacts and the unique character and clientele of casinos—including the fact that 
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casinos operate only in Atlantic City, which has discretion to ban or further restrict 

smoking in casinos if it chooses, and the fact that minors are not permitted.  The 

Legislature’s judgment in the Smoke-Free Air Act regarding smoking in discrete 

areas of casinos easily meets the low threshold necessary to pass constitutional 

muster. 

That result comports with the outcome of a similar equal-protection challenge 

against Section 3D-59(e) that was litigated in federal court.  See Amiriantz v. New 

Jersey, 251 F. App’x 787, 788 (3d Cir. 2007).  In Amiriantz, a transportation 

company challenged the exclusion of casinos from the Smoke-Free Air Act on equal-

protection grounds.  Amiriantz v. New Jersey, Civil Action No. 06-1743 (FLW), 

2006 WL 3486814, at *4 (D.N.J. Nov. 30, 2006).  The Third Circuit affirmed the 

dismissal of the complaint, agreeing with the district court’s reasoning that the 

State’s economic concerns articulated in the Casino Control Act provided a rational 

basis for the differential treatment accorded by Section 3D-59(e).  251 F. App’x at 

789; 2006 WL 3486814, at *5-6.  

For similar reasons, courts have upheld analogous casino exceptions to 

smoking bans imposed by other States.  See Batte-Holmgren v. Galvin, No. 

CV044000287, 2004 WL 2896485 (Conn. Super. Ct. Nov. 5, 2004) (finding 

legislature’s concern regarding inability to enforce smoking ban at casinos provided 

rational basis for exemption); Coalition for Equal Rights, Inc. v. Owens, 458 F. 
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Supp. 2d 1251 (D. Colo. Oct. 19, 2006) (holding economic considerations 

constituted proper basis for casino exemption).  

As the Third Circuit explained in Amiriantz, “social or economic legislation” 

like the Smoke-Free Air Act “is valid unless the varying treatment of different 

groups or persons is so unrelated to the achievement of any combination of 

legitimate purposes that a court can only conclude that the legislature’s actions were 

irrational.”  251 F. App’x at 789 (citations and alterations omitted).  Because 

Plaintiffs cannot make that extraordinary showing, their equal protection claim fails 

as a matter of law and injunctive relief should be denied.   

3. Section 3D-59(e) Does Not Violate Any Constitutional “Right to 
Safety.”  
 

Plaintiffs suggest that Section 3D-59(e) violates a purported “right to safety” 

that Plaintiffs locate in the first paragraph of the New Jersey Constitution.  But while 

that provision lists several “natural and unalienable rights” of all persons, including 

the right “of pursuing and obtaining safety and happiness,” N.J. Const. art. I, ¶ 1, 

there is no basis for Plaintiffs’ claim that the State is obligated by this provision to 

mandate that casinos prohibit smoking by their patrons.  

Plaintiffs themselves do not cite a single case in support of their argument, 

and that is unsurprising:  No precedential decision has ever embraced the notion that 

our State Constitution creates a freestanding “right to safety.”  Rather, tracking well-
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established federal jurisprudence, our courts have consistently rejected the notion 

that the State has an affirmative constitutional obligation to provide “safety” for 

some persons in the State (e.g., Plaintiffs’ members) by regulating the conduct of 

others (e.g., casinos and smokers). 

The core of Plaintiffs’ claim is that the State failed to take affirmative action 

to protect them when it enacted a smoking ban that did not apply to the entirety of 

their employers’ facilities and therefore left it up to those employers to determine 

whether smoking would be allowed in designated areas limited in area by both state 

law and local ordinance.  That claim is plainly not cognizable.  See DeShaney v. 

Winnebago Cnty. Dep’t of Soc. Servs., 489 U.S. 189, 195 (1989) (explaining that 

there is no federal constitutional “guarantee of certain minimal levels of safety and 

security” and no general obligation that government take action to protect general 

public from harm caused by conduct of private actors); Gormley v. Wood-El, 218 

N.J. 72, 103 (2014) (explaining that liability only attaches to affirmative state action 

“and not just failure to protect” from harm resulting from conduct of others).  And 

as a factual matter, it ignores the comprehensive steps the State has taken and 

continues to take to protect the public, including Plaintiffs’ members, from the 

dangers of smoking.  See, supra, at 4.4     

                                                           
4 Plaintiffs do not invoke—nor could they—the doctrines that impose specific 

obligations on the State to protect persons in state custody or persons who are 
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Plaintiffs’ theory of a novel right to safety also must be rejected because it 

lacks any limiting principle.  If the State in fact had an affirmative constitutional 

obligation to protect Plaintiffs’ members from health risks due to tobacco smoke in 

the limited areas where smoking is allowed, it is not clear why the State’s 

constitutional obligation would be limited to casinos and their employees.  The logic 

of Plaintiffs’ argument implies that the State is obligated to ban smoking by anyone 

in any place and has been obligated to impose such a ban since the health risks of 

smoking were established.  Nor do Plaintiffs have any explanation why their 

purported right to safety could require a smoking ban without logically also requiring 

affirmative steps by the State to protect public health in a host of other novel 

contexts.5 The effectively boundless nature of the purported right that Plaintiffs 

assert—which would intrude impermissibly into the policymaking realm of the 

Legislature—confirms why their claim has no basis in law and must be rejected.    

                                                           
exposed to state-created dangers.  See, e.g., Gormley, 218 N.J. at 97-104; Gonzalez 
v.  City of Camden, 357 N.J. Super. 339, 351 (App. Div. 2003).  

5 Cf. L.T. v. N.J. Dep’t of Human Servs., Div. of Family Dev., 264 N.J. Super. 
334, 340-42 (App. Div. 1993), rev’d on other grounds, 134 N.J. 304 (1993) (rejecting 
the argument that Article I, paragraph 1 imposes “an affirmative obligation on the 
government to finance social services” including “government-funded housing”); 
Franklin v. N.J. Dep’t of Human Servs., 225 N.J. Super. 504, 522 (App. Div.) 
(“Appellants’ theory is that [Article I, paragraphs 1 and 2] impose an affirmative 
obligation upon state government to provide certain necessities of life for indigent 
persons, including shelter. However, this theory is not supported by the history of 
these constitutional provisions, their language, or the prior decisions of the Supreme 
Court of New Jersey.”), aff’d, 111 N.J. 1 (1988). 
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C. Injunctive Relief Should Be Denied Because the Balance of the Equities 
and the Public Interest Is Against Plaintiffs. 
 

The balancing of hardships and public interest do not favor Plaintiffs, and that 

alone forecloses injunctive relief on an emergent or permanent basis.  In re City of 

Newark, 469 N.J. Super. at 387 (movant for emergent injunctive relief must show 

“that on balance the harm to the moving party is greater than the harm to the party 

to be restrained” and that “the public interest will not be harmed”); Rinaldo, 398 N.J. 

Super. at 297 (“appropriateness of [injunctive] relief on a balancing of the equities” 

is one of the factors guiding “the determination whether to grant a permanent 

injunction”).   

Granting the requested injunction would harm the State by overturning the 

Legislature’s duly enacted judgments about where to permit smoking.  It would harm 

the interests of casino operators—by eliminating their already-limited discretion to 

decide for themselves whether to allow their patrons to smoke in certain locations—

as well as the interests of those casino patrons who wish to smoke there.  And it 

would potentially inflict economic harms on casino operators, ancillary businesses, 

their workers, the State, and Atlantic City and the surrounding region. Defendants 

understand that representatives of casinos and unions representing thousands of 

casino workers (from all Atlantic City casinos) seek to intervene in this litigation to 

demonstrate that enjoining Section 3D-59(e) will have an immediate and very 
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harmful economic impact—precisely the type of economic impact and harm to the 

public interest that the Legislature was constitutionally entitled to consider when it 

enacted the Smoke-Free Air Act.   

On the other side of the ledger, Plaintiffs suggest that each day that their 

members are potentially exposed to second-hand smoke involves a risk to those 

members’ health. See Verified Complaint, ¶¶ 8-10, 22, 31, 36.  Whatever the 

strength of that contention, it reflects the status quo that has existed for decades 

without legal challenge.  Plaintiffs could easily have sought relief sooner so that the 

“defined and specific issue . . . could have been adjudicated much earlier” without 

the same threat of substantial disruption of others’ lives and livelihoods.  See 

McKenzie v. Corzine, 396 N.J. Super. 405, 414-15 (App. Div. 2007) (emergent relief 

inappropriate where party “self-created a situation where it is alleged the irreparable 

harm is ‘imminent’ which could have been avoided if filed timely”). 

Finally, “[t]here is always a public interest in prompt execution” of the law, 

absent a showing of its unconstitutionality.  Nken v. Holder, 556 U. S. 418, 436 

(2009).  The Legislature continues to debate whether the public would be better 

served by maintaining the status quo or amending the Smoke-Free Air Act to further 

restrict smoking in casinos.  But, under our Constitution, that determination is the 

Legislature’s to make.  And, absent a change in the law, the public interest favors 
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judicial respect for the judgment made by the Legislature when it enacted Section 

3D-59(e). 

In short—particularly given Plaintiffs’ long delay in seeking to invalidate 

Section 3D-59(e)—the balancing of hardships weighs against the entry of injunctive 

relief. 

POINT II 

PLAINTIFFS ARE PROCEDURALLY BARRED 
FROM OBTAINING A PERMANENT INJUNCTION 
AT THIS JUNCTURE IN THE 
LITIGATION._________________________________ 

 
Plaintiffs have not met their burden to show that they are entitled to injunctive 

relief, on an emergent or permanent basis, under the applicable analysis. See supra 

Point I. But their request for a final judgment in the form of a declaratory judgment 

and a permanent injunction at this nascent point in the litigation is also procedurally 

improper. 

It is black-letter law that the process governing injunctive relief applications 

under Rule 4:52 “does not allow for the entry of an order to show cause for the entry 

of a permanent injunction.”  Waste Management, 399 N.J. Super. at 516 (emphasis 

in original).  Notwithstanding that clear law, Plaintiffs appear to seek immediate 

entry of a permanent injunction on a summary basis pursuant to either Rule 4:67-

1(a), which authorizes summary actions if “the court is permitted by rule or by statute 

to proceed in a summary manner,” or Rule 4:67-1(b), which allows a summary action 
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by agreement of the court and the parties.  Compare Proposed Order to Show Cause 

at 1 (eCourts Trans. ID CHC2024109696), with Mot. at 18.  But neither provision 

applies here for reasons described below.  Plaintiffs’ demand for a final injunction 

should be denied as improper under the applicable Court rules and as a misuse of the 

order-to-show-cause mechanism that New Jersey courts have specifically cautioned 

against.  

First, Plaintiffs have no basis to proceed summarily pursuant to Rule 4:67-

1(a) because they have failed to identify a court rule or statute that authorizes them 

to do so, as that rule’s plain text requires.  Plaintiffs’ proposed order to show cause 

cites to Rule 4:67-1, without further specification, and their brief exclusively cites 

to Rule 4:67-1(b).  But neither filing identifies any rule or statute authorizing 

summary action pursuant to Rule 4:67-1(a).  While the proposed order to show cause 

that they presented to this Court for execution cites to N.J.S.A. 2A:23B-5 as the 

supposed underlying legal basis for this summary challenge, that statute authorizes 

summary proceedings only in the specific context of arbitration disputes.  See 

N.J.S.A. 2A:23B-5(a) (“[A]n application for judicial relief pursuant to this act shall 

be made upon commencement of a summary action.” (emphasis added)); N.J.S.A. 

2A:23B-3 (providing that the “Act applies” with respect to certain “agreements to 

arbitrate”).  And none of the other statutes implicated by Plaintiffs’ complaint 
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authorizes summary action.  N.J.S.A. 10:6-1 to -2 (New Jersey Civil Rights Act); 

N.J.S.A. 2A:16-50 to -62 (New Jersey Declaratory Judgment Act).        

Second, if Plaintiffs are instead asserting a right to summary disposition under 

Rule 4:67-1(b), as their brief suggests (Mot. at 18), that also fails.  The New Jersey 

Supreme Court has made clear that a party may proceed in a summary fashion under 

that subsection of the rule only “by agreement of the court and the parties, evinced 

by ‘a clear and unambiguous statement from the judge and the unequivocal consent 

of the parties to a final resolution.’”  Grabowsky v. Twp. of Montclair, 221 N.J. 536, 

550 (2015) (quoting Waste Mgmt., 399 N.J. Super. at 518-19 (App. Div. 2008)).  

Defendants here have not consented to a final resolution and that ends the inquiry.  

In any event, Plaintiffs failed to comply with Rule 4:67-1(b) because they did not 

send the required notice and motion under Rule 1:6-3 concerning their intent to seek 

a potential summary disposition. 

Plaintiffs’ misuse of Rule 4:67-1 exemplifies a practice that New Jersey courts 

have sharply criticized:  the improper use of the order-to-show-cause mechanism to 

seek essentially a full final judgment on the merits in an initial filing and on 

abbreviated notice.  As the Appellate Division reminded the bar in Solondz v. 

Kornmehl, 317 N.J. Super. 16 (App. Div. 1998), an order to show cause is 

appropriate only “where a party seeks some form of emergent, temporary, 

interlocutory or other form of interim relief such as the preservation of the status quo 
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pending final hearing of the cause” or “in those actions in which the court is 

permitted by statute or rule to proceed in a summary manner” under Rule 4:67-1(a).  

Id. at 20 (emphasis added).  Instead, Plaintiffs seek to upend the status quo of the 

last 18 years by requesting “instant, complete and final relief without giving the 

opposing party an adequate opportunity to present argument” on a full record.  See 

Solondz, 317 N.J. Super. at 20 (discussing Chalom v. Benesh, 234 N.J. Super. 248, 

254 (Law Div. 1989)).  That is precisely the approach that the Appellate Division 

condemned as a “misuse[]” of “the purpose and function of the form of pleading 

known as the [order to show cause].”  Ibid. (rejecting as improper filing of order to 

show cause seeking immediate judgment for sum of money allegedly owed under 

contract).   

Plaintiffs’ attempt to bypass the ordinary judicial process and put the Court in 

the position to issue a final judgment on the validity of an eighteen-year-old law on 

an expedited basis and without the benefit of a fully developed record should be 

rejected.  See Waste Mgmt., 399 N.J. Super. at 516 & n.1 (App. Div. 2008) (where 

Rule 4:67-1(a) does not apply, as here, court rules do not allow for entry of order to 

show cause for entry of permanent injunction). 
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POINT III 

THIS COURT SHOULD DISMISS PLAINTIFFS’ 
COMPLAINT FOR FAILURE TO STATE A 
CLAIM.______________________________________ 

 
In discussing Plaintiffs’ inability to establish a likelihood of success on their 

constitutional claims for purposes of preliminary injunctive relief, Defendants have 

demonstrated that each of Plaintiffs’ claims fails as a matter of law.  Accordingly, 

the Court should also dismiss the Verified Complaint under Rule 4:6-2(e) because 

Plaintiffs cannot show that Section 3D-59(e) is unconstitutional.  

When reviewing a motion to dismiss for failure to state a claim, a court must 

examine “the legal sufficiency of the facts alleged on the face of the compliant,” and 

draw all reasonable inferences of fact in the plaintiff’s favor. Dimitrakopoulos v. 

Borrus, Goldin, Foley, Vignuolo, Hyman and Stahl, P.C., 237 N.J. 91, 107 (2019) 

(quoting Printing Mart-Morristown v. Sharp Elecs. Corp., 116 N.J. 739, 746 (1989)). 

However, dismissal is mandated where “the factual allegations are palpably 

insufficient to support a claim upon which relief can be granted . . . and discovery 

will not give rise to one.” Mueller v. Kean University, 474 N.J. Super. 272, 289–90 

(App. Div. 2022) (quotations omitted). 

Here, even accepting all factual allegations as true, Plaintiffs cannot establish 

a legal right to injunctive or declaratory relief voiding Section 3D-59(e). As 

explained above in Part I.B, there is a rational basis for the Smoke-Free Air Act and 
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its differential treatment of casinos, and Section 3D-59(e) is not special legislation, 

does not violate Plaintiffs’ equal protection rights, and does not infringe on any 

purported constitutional right to safety.  No amount of discovery will change this 

legal reality, and that should end this case.  The Verified Complaint should be 

dismissed. 

CONCLUSION 

For all of the foregoing reasons, this Court should deny Plaintiffs’ requests 

for injunctive relief and should grant Defendants’ cross-motion to dismiss.   

      Respectfully submitted, 

      Matthew J. Platkin 
      Attorney General of New Jersey 

 

By: /s/ Robert J. McGuire 
      Robert J. McGuire  
      Deputy Attorney General 
      Attorney ID No. 046361992 
      Robert.McGuire@law.njoag.gov   

 
 

cc: All Counsel (via eCourts) 
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